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PLAINTIFF’S OPPOSITION TO MOTION TO DISMISS FOR LACK OF SUBJECT 
MATTER JURISDICTION AND INCORPORATED MEMORANDUM OF LAW AND 

CROSS MOTION TO CONTINUE THE STAY OF PROCEEDINGS1

Plaintiff Town of Wallingford (“Plaintiff”) respectfully submits this joint memorandum 

in opposition to the three Motions to Dismiss for Lack of Subject Matter Jurisdiction filed by 

the Manufacturer Defendants on January 11, 2019, by the Distributor Defendants on January 

15, 2019, and by Defendant Dr. John Kapoor on January 18, 2019. 2  Plaintiff requests that the 

Motion to Dismiss be denied on either of the alternative grounds (i) that dismissal is premature 

because Plaintiff should be afforded the opportunity to seek jurisdictional discovery and 

establish standing through a proper evidentiary hearing or (ii) that dismissal is improper because 

the underlying action should instead be stayed pending the resolution of various appeals 

currently on file that decide the dispositive issues raised in the Motion to Dismiss. 3

1 The Plaintiff has sought all Defendants’ consent to its motion to continue the stay of 
proceedings.  As of this date, it has yet to receive responses from all parties.   

2 The three Motions to Dismiss for Lack of Subject Matter Jurisdiction are substantively 
similar and in the cases of Distributor Defendants and Dr. Kapoor join the Manufacturer 
Defendants’ Motion.  The Motions are referred to collectively herein as the “Motion to Dismiss.” 

3 The appeals filed by the City of New Haven and the City of New Britain, City of New 
Haven v. Purdue Pharma L.P., No. AC 42507 (Conn. App. Ct. Jan. 22, 2019), are referred to 
collectively herein as the “Appeal.” 
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Alternatively, Plaintiff cross-moves the Court to continue its March 29, 2018 stay of the entire 

action, including the Motion to Dismiss, pending resolution of the Appeal.  

PRELIMINARY STATEMENT 

Defendants and the Plaintiff agree that the Motion to Dismiss is governed by the Court’s 

January 8, 2019 decision (the “Jan. 8 Decision”), which dismissed substantively similar claims 

brought by the plaintiffs in New Haven v. Purdue Pharma, L.P., Docket No. X07 HHD-CV-17-

6086134; New Britain v. Purdue Pharma, L.P., Docket No. X07 HHD-CV-18-6087132, 

Waterbury v. Purdue Pharma, Docket No. X07 HHD-CV-17-6088121, and Bridgeport v. 

Purdue Pharma, L.P., Docket No. X07 HHD-CV-18-6088462. The Plaintiff respectfully 

disagrees with the holding of the Jan. 8 Decision, and, as the Court is aware, the plaintiffs in 

those actions presently have appeals on file. 

But even though the Jan. 8 Decision governs the Motion to Dismiss, it does not require 

dismissal at the current time for two reasons.  First, the logic of the Jan. 8 Decision does not 

require dismissal.  There, the Court held that the plaintiffs could not establish standing because 

they “couldn’t suggest even a possible way to calculate the degree of individual causation in 

this case,” and opined that “[a] credible suggestion on measuring causation might have given 

the court some pause.”  Jan. 8 Decision at 14-15.  Here, the Plaintiff can establish standing by 

proposing a reasonably reliable method for linking particular Defendants to definable harms 

borne by the Plaintiff.  As discussed below, the Plaintiff can demonstrate that facts are or will 

become available to the Plaintiff that will allow it to prove such causal links with reasonable 

certainty.  The Plaintiff is entitled to limited jurisdictional discovery in order to establish the 

existence and utility of such facts.  See Standard Tallow Corp. v. Jowdy, 190 Conn. 48, 56 

(1983).  Dismissal is therefore premature prior to such jurisdictional discovery.  See Section 

I.A, infra.  Second, even if the Court concludes that the Plaintiff is not entitled to jurisdictional 
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discovery, it should deny the Motion to Dismiss pending resolution of the Appeal.  The Court 

has discretion to stay—rather than dismiss—the proceedings, and should do so in order to 

promote judicial economy and the interests of the parties.  Ruisi v. O'Sullivan, 2011 WL 

1992009, at *1-2 (Conn. Super. Ct. May 2, 2011).  See Section II.B, infra. 

Finally, even if the Court does not deny the Motion to Dismiss, it should nevertheless 

stay the proceedings—including without limitation the Motion to Dismiss—until the Appeal is 

decided.  Id.  See Section II, infra. 

FACTS AND PROCEDURAL HISTORY 

Through this action the Plaintiff seeks injunctive relief, including nuisance abatement, 

and damages stemming from Defendants’ reckless marketing and distribution of prescription 

opioids in and around the Plaintiff’s community.   

The Plaintiff filed its action on April 17, 2018, after which it was transferred to the 

complex litigation docket on May 11, 2018.  After transfer, on May 29, 2018, the action became 

subject to a stay pending, inter alia, resolution of motions to dismiss brought in connection with 

the New Haven, New Britain, Waterbury and Bridgeport actions.  Although the stay arguably 

terminated upon the filing of the Jan. 8 Decision, the Court has not affirmatively lifted the stay. 

In the Jan. 8 Decision, the Court held that the plaintiffs in those actions lacked standing 

to sue under Ganim v. Smith & Wesson Corp., 258 Conn. 313 (2000).  The Jan. 8 Decision 

expressly applied only to the four cases decided therein.  See Jan. 8 Decision at 16, n. 20.    

Between January 11 and January 18, 2019, Defendants filed their motions to dismiss.  In their 

motions, the Manufacturer Defendants argued that the Plaintiff’s complaint should be dismissed 

because it was substantively similar to those brought by the dismissed plaintiffs, and that the 

same outcome was therefore appropriate.   
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As of the date of the present brief, the Plaintiff—along with counsel for plaintiffs 

Stratford and Ansonia in related opioid actions—has been in the process of coordinating a single 

response date for all the pending motions to dismiss filed by Defendants following the Jan. 8 

Decision.  Plaintiff was uncertain of the precise response date due to (i) the various dates on 

which different Defendants filed their motions to dismiss, (ii) the 21-day response period set 

forth in the Court’s May 15, 2018 case management order, (iii) certain language of the joint 

case management order filed on March 23, 2018,4 pursuant to which the parties sought to 

modify, and had modified, the plaintiffs’ time to respond to “any Defendant motions to dismiss” 

(emphasis added), and (iv) the absence of an order affirmatively lifting the stay as to Plaintiff.  

Accordingly, Plaintiff was working with the various parties to set a response date of February 

8, 2019, but was unable to submit a joint proposed stipulation to prior to the filing of this 

opposition and cross motion.   

However, because an agreed-to response date has yet to be finalized, Plaintiff presently 

elects to submit this opposition to the Motion to Dismiss and cross-motion to extend the stay of 

proceedings.  Plaintiff understands that the plaintiffs in the Stratford and Ansonia actions intend 

to request similar relief from the Court. 

ARGUMENT 

I. THE MOTION TO DISMISS SHOULD BE DENIED 

A. Dismissal is Premature Because the Plaintiff Has a Due Process Right to 
Jurisdictional Discovery. 

Dismissal is premature because the Plaintiff is entitled to establish standing at an 

evidentiary hearing following jurisdictional discovery.   

4 See Case Management Order, City of New Haven v. Purdue Pharma L.P., No. HHD-CV17-6086134-S 
(Conn. Super. Ct. Mar. 1, 2018), Entry No. 153.00.   
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In the Jan. 8 Decision, this Court expressed particular concern that the complaints in the 

cases sub judice, and the plaintiffs at oral argument, were unable to articulate a reliable method 

for demonstrating how and to what extent each City plaintiff was harmed by the wrongful 

conduct of each Manufacturer and Distributor Defendant.  As this Court explained, “It’s 

certainly been a drag on the Court’s willingness to believe that there is a credible case for 

causation when, despite the court begging them for one, the Plaintiffs couldn’t suggest even a 

possible way to calculate the degree of individual causation in this case.”  Jan. 8 Decision at 14-

15.  This Court further indicated that it might rule differently had Plaintiffs demonstrated that 

they could satisfy this standard.  Id. at 15 (“A credible suggestion on measuring causation might 

have given the court some pause.”).  Accordingly, prior to any dismissal, the Plaintiff should be 

afforded the opportunity to conduct jurisdictional discovery and establish—or not—at a proper 

evidentiary hearing, the factual predicates for a “credible suggestion on measuring causation.”  

The Supreme Court recognizes that, “[w]hen issues of fact are necessary to the 

determination of a court’s jurisdiction, due process requires that a trial-like hearing be held, in 

which opportunity is provided to present evidence and to cross-examine adverse witnesses.”  

Standard Tallow, 190 Conn. at 56.  Consistent with due process, Connecticut courts have 

ordered discovery and/or evidentiary hearings where issues of standing are raised under Ganim.  

See, e.g., Town of West Harford v. Wright, No. X02CV030184346S, 2005 WL 2129018, at *1, 

*5 (Conn. Super. Ct. Aug. 10, 2005) (where “[t]he principal argument advanced by these 

defendants is that the towns lack standing under Ganim[],” the court “allowed the plaintiffs to 

conduct discovery . . . and then conducted a three-day evidentiary hearing.” (citing Standard 

Tallow)); Burgos v. Cross Sound Cable Co., No. 480903, 2005 WL 2503711, at *4 (Conn. 

Super. Ct. Sept. 20, 2005) (at evidentiary hearing to determine standing, “the parties offered, 
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and the court admitted as exhibits, most of the documents that the parties had earlier submitted 

with their briefs in support of their respective positions on the motion to dismiss.” (citing 

Standard Tallow)).  Similarly, in Superior v. Vaccarelli, where the court needed to determine 

the plaintiff’s standing, it applied Standard Tallow and ordered an evidentiary hearing.  No. CV 

990155070S, 2000 WL 967900, at *2 (Conn. Super. Ct. 2000).     

Accordingly, under Standard Tallow, the Motion to Dismiss must be decided after an 

evidentiary hearing.  To the extent that the Defendants are in possession of relevant documents 

that would allow the Plaintiff to demonstrate the feasibility of allocating culpability (as 

demonstrated by the discovery of such documents in other related opioid actions), that 

evidentiary hearing should follow a reasonable opportunity for jurisdictional discovery.  In 

LeBlanc v. Tomoiu, which applied Ganim, the court observed that 

[t]here is authority for the proposition that a plaintiff defending against a motion 
to dismiss is entitled to a reasonable continuance for purposes of conducting 
discovery as to contested issues of fact raised by the motion to dismiss, which 
must be resolved by the court at a ‘trial-like hearing.’ 

LeBlanc, No. X08CV065001421S, 2007 WL 1828898, at *4 (citing Standard Tallow).  The 

court in LeBlanc did not order discovery, but only because neither party requested it and “the 

instant motion to dismiss had been pending for more than six months prior to oral argument 

which [] allowed ample opportunity for the discovery of jurisdiction facts.”  Id. at *4 (emphasis 

added). 

Of course, the Plaintiff here has had no opportunity to seek the jurisdictional discovery 

contemplated under Standard Tallow.  Prior to—at the earliest—the Jan. 8 Decision, the 

Plaintiff was subject to a court-ordered stay.  Should it be allowed to proceed, the Plaintiff 

intends to serve discovery requests immediately. 
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The discovery that the Plaintiff intends to seek will allow the Plaintiff to establish a 

framework for allocating fault to and among Defendants.  For example, facts recently revealed 

in a related lawsuit brought by the Massachusetts Attorney General against Purdue and others 

graphically illustrate how evidence developed in discovery against the Manufacturers serves to 

establish the direct linkages between a Manufacturer’s misconduct and the public health crises 

in specific municipalities.  The recently unredacted Ex. 1 to the Massachusetts Attorney 

General’s complaint (the “Mass. AG Complaint,” excerpts attached hereto as Ex. 1) shows, by 

date, the Purdue sales representatives’ promotional calls upon doctors in specific 

municipalities.5   The recently unsealed paragraphs of the Mass. AG Complaint show that 

Purdue’s own consultants, McKinsey & Company, quantified the relative increases in opioid 

sales caused by the sales representatives’ doctor visits.  See, e.g., Mass. AG Complaint, ¶¶289-

91 and 629. 6   The Mass. AG Complaint also shows that, according to Purdue’s internal 

calculations, a specific marketing program had increased opioid prescriptions in a specific 

Massachusetts city by 959%.  Id. ¶ 415.  To the extent that similar documents are available from 

the other Manufacturer Defendants, this evidence would permit the Plaintiff and its experts to 

calculate at least part of the relative contribution of each Manufacturer—and Defendant 

Kapoor—to the Plaintiff’s losses.  Such documents would also permit the Plaintiff to establish 

the short chain of causation linking each Manufacturer Plaintiff’s wrongdoing to its injury: (1) 

5 Ex. 2 hereto excerpts the Massachusetts Attorney General’s exhibit (which is thousands 
of pages long) to reflect the specific data Purdue collects on its sales representatives’ visits to 
specific doctors, in specific communities, in Massachusetts.  Plaintiff believes that Purdue and 
many of the Manufacturer Defendants maintain similar data for Connecticut communities. 

6 The unredacted Mass. AG Complaint was not unsealed until the last week of January, 
2019, and accordingly the existence of such specific information was not known to the plaintiffs 
whose cases were dismissed by the Jan. 8 Decision.  Had those plaintiffs been aware of the 
discovery information that was available to them, they would have been better positioned to resist 
dismissal.  
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the Defendant’s marketing practices increased the number of opioid prescriptions in the 

community and (2) opioid addictions, overdoses, and deaths—and the corresponding costs of 

amelioration, education, interdiction and enforcement borne by the Plaintiff—rose.  Compare 

Jan. 8 Decision at 6-8 (predicting a lengthier chain of causation). 

Other information available through jurisdictional discovery may also permit the 

Plaintiff to allocate injury to specific defendants.  For example, the federal government requires 

registrants—including Manufacturer and Distributor Defendants—to electronically report their 

monthly and/or quarterly shipment data by city by base code (which refers to the addictive 

chemical, such as hydrocodone and oxycodone) and “product” codes (which refers to individual 

manufacturers’ products and product strengths).  This information is reported by the Defendants 

into the federal government’s “ARCOs” database.  Connecticut, like many other states, also 

requires pharmacies and others who dispense these narcotic drugs, as part of their PDMP 

(Prescription Drug Monitoring Program) systems, to report their filled prescriptions.  Because 

the state and federal government retain the addresses, including the zip codes of the various 

pharmacies, and because census data is available on-line, Defendants’ sales per capita and 

annual trends in changes of sales per capita, per city may be aggregated and calculated 

electronically, to arrive at “heat maps” showing where the greatest concentration of Defendants’ 

products were sold and when.  If such data were to become available through jurisdictional 

discovery, it would allow the Plaintiff to create a framework for allocating to the Distributor 

Defendants responsibility for specific over-shipments into Plaintiff’s community.  The Plaintiff 

would also be able to establish a short causal chain between each Distributor Defendant and the 

damage they have caused, and continue to cause: the Defendant failed to design and implement 
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a system of controls over opioid distribution, and opioids flooded the community as the direct 

result.  Compare Jan. 8 Decision at 6-8. 

Moreover, reliable and well accepted statistical methods have been applied to other data 

sources to isolate the economic impact of changing trends in opioid sales.  For example, the 

DEA in November 2013 gave a slide deck presentation to pharmacists on prescription drug 

trafficking and abuse trends.  Excerpts of this presentation, attached hereto as Ex. 3, were posted 

on the DEA Office of Diversion Control website.  One of the two objectives of the presentation 

was to “Describe the impact pharmacy diversion has on communities.”7  The slide deck includes 

a graph showing the correlation of increases in opioid sales, opioid deaths and opioid treatment 

admissions from 1999 through 2010, as well as another graph showing that during the same 

time period other abused chemicals witnessed different trends (thereby implying that 

independent societal forces that would have equally impacted other forms of narcotic abuses 

were not responsible for the stark increases in opioid deaths and addiction).  Similarly, at an 

evidentiary hearing, the Plaintiff would have an opportunity to demonstrate how the Court could 

employ a respected methodology to “control” for social, economic and other factors that 

otherwise might cloud the impact of the Defendants’ misconduct.  See Jan. 8 Decision at 8 

(observing that the impact of Defendants’ misconduct is difficult to calculate: “How much of 

the extra police expense is caused by increases in violence stemming from other drugs, from the 

proliferation of drugs in the city, from trends in domestic violence, from cuts in state aid, from 

successful collective bargaining by police unions for raises?”).  

7 Another slide deck presentation, dated October 2013, on the DEA Office of Diversion 
Control website outlined the Distributors’ responsibility for developing effective controls over 
pharmacies to prevent opioid prescriptions diversion.  See Ex. 4 hereto, excerpts of the DEA’s 
“Distributor Initiative.” 
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The Mass AG Complaint, along with studies by governmental agencies and reputable 

researchers, plainly establish that the sort of information available through discovery—

including, without limitation, sales data available to the Defendants—can provide a firm basis 

for allocating to specific Defendants the harms caused by the opioid epidemic.  Discovery would 

therefore provide Plaintiff with the means of offering the “credible suggestion on measuring 

causation” that the Court sought in the Jan. 8 Decision.  C.f. Town of West Hartford v. Murtha 

Cullina, LLP, 85 Conn.App. 15, 27 (App. Ct. 2004) (denying jurisdictional discovery where 

“[t]he plaintiff . . . fails to set forth how obtaining this information could have affected its 

standing to assert its claims.”).  Indeed, the discovery that the Plaintiff now knows could be 

obtained from Defendants would contain precisely the type of information the Court has 

recognized would allow Plaintiff to establish standing.  “[W]here the trial court has already 

recognized that a factual presentation was necessary, it was an abuse of discretion to deny the 

plaintiff nay opportunity for discovery.”  Standard Tallow, 190 Conn. at 60. 

Accordingly, the Court should deny the Motion to Dismiss in order to afford the Plaintiff 

an opportunity to engage in jurisdictional discovery. 

B. In the Alternative, the Court Should Deny the Motion to Dismiss in 
Favor of Continuing the Stay of Proceedings Pending the Appeal. 

Even if the Court does not permit the Plaintiff to establish standing by means of 

jurisdictional discovery, the Court should deny the Motion pending resolution of the Appeal.  

See Ruisi v. O'Sullivan, 2011 WL 1992009 at *1-2 (Conn. Super. Ct. May 2, 2011).   

“In the absence of a statutory mandate, the granting of an application or a motion for a 

stay of an action or proceeding is addressed to the discretion of the trial court[.]”  Voluntown v. 

Rytman, 21 Conn. App. 275, 287 (Conn. App. Ct.), cert. denied, 215 Conn. 818 (1990).  “[T]he 

power to stay proceedings is incidental to the power inherent in every court to control the 
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disposition of the causes on its docket with economy of time and effort for itself, for counsel, 

and for litigants.  How this can best be done calls for the exercise of judgment, which must 

weigh competing interests and maintain an even balance.” Lee v. Harlow, Adams and Friedman, 

P.C., 116 Conn. App. 289 (Conn. App. Ct. 2009) (quoting Landis v. North American Co., 299 

U.S. 248, 254–55 (1936)). 

In Ruisi, the trial court sua sponte stayed proceedings, including consideration of a 

pending motion to dismiss, where an earlier, substantively similar action involving the same 

parties was on appeal.  The Court reasoned that,  

when it decides the pending appeal in the [earlier] case, the Appellate Court will 
address the same issues that are raised in the motion to dismiss that is presently 
before the court.[] Therefore, it would be in the interests of judicial economy to 
await the Appellate Court's resolution of the appeal in the 2010 case before the 
court decides this motion to dismiss. 

Rusisi, 2011 WL 1992009, at *1-2 (Conn. Super. Ct. May 2, 2011).  The court wisely concluded 

that “[a]fter the Appellate Court has issued its ruling on the appeal in the 2010 case, this court 

will then be able to decide this motion to dismiss in accordance with the guidance given by the 

Appellate Court.”  Id.; see also Graham v. XVIVO, LLC, 2016 WL 823151, at *2 (Conn. Super. 

Ct. Feb. 9, 2016) (“Under the present circumstances, the court may consider whether to stay the 

present proceedings until the appeal of Graham I has been fully adjudicated.”). 

The same result should apply here.  The Motion to Dismiss should be denied because 

judicial economy and the interests of all the parties counsel that the Court instead exercise its 

discretion to stay the underlying action pending decision of the Appeal.  The parties recognize 

that the Jan. 8 Decision applied Ganim to bar substantively indistinguishable claims by New 

Haven, New Britain, Waterbury and Bridgeport.8  Those plaintiffs have timely filed notices of 

8 See, e.g., Manufacturer Defendants’ Motion to Dismiss for Lack of Subject Matter 
Jurisdiction and Incorporated Memorandum of Law at 2, Town of Wallingford v. Purdue Pharma 
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appeal in which they respectfully challenge the Court’s conclusions before the appellate courts 

of the Commonwealth.  A decision in favor of Appellants will conclusively undercut the 

asserted grounds for dismissal of the complaints at bar.  Denying the Motion to Dismiss and 

staying the underlying action would, accordingly, permit the parties and the court to conserve 

resources while the Appellate Court resolves a dispositive issue raised in the Appeal, i.e.,

whether, even without jurisdictional discovery, the Plaintiff can establish standing.  

II. IN THE ALTERNATIVE, THE COURT SHOULD NOT DECIDE THE MOTION 
TO DISMISS BECAUSE IT SHOULD CONTINUE THE STAY OF 
PROCEEDINGS. 

If the Court does not deny the Motion to Dismiss, it should nevertheless exercise its 

discretion not to decide it at this time.  Instead, the Court should continue the stay to which the 

Plaintiff was subject until—at the earliest—the issuance of the Jan. 8 Decision.  As set forth in 

Section I.B, supra, judicial efficiency and the interests of the parties are best served if the Court 

stays proceedings until the Appeal is decided and the dispositive issue on this Motion to Dismiss 

is definitively decided by the appellate courts.  See Ruisi, 2011 WL 1992009, at *1-2. 

CONCLUSION 

For the foregoing reasons, the Motion to Dismiss should be denied or, alternatively, the 

entire proceeding should be stayed pending resolution of the Appeal.  

L.P., No. X07-HHD-CV18-6094422-S (Conn. Super. Ct. Jan. 11, 2019) (“The [dismissed] 
plaintiffs’ claims in those actions against the manufacturer defendants are substantively the same 
as Plaintiff’s claims against the Manufacturer Defendants in the instant action.  For the reasons 
set forth in the Order of Dismissal, and in the motion to dismiss and memoranda of law in support 
filed in the New Haven action, the Manufacturer Defendants respectfully move the Court to 
dismiss Plaintiff’s Complaint for lack of standing with prejudice.”).   
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Tel: (203) 573-1200 
Fax: (203) 575-2600 
Email: jrobertson@carmodylaw.com 

Steven Pyser 
Enu Mainigi 
F. Lane Heard, III 
Williams & Connolly LLP 
725 Twelfth Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 434-5000 
Fax: (202) 434-5029 
Email: spyser@wc.com 

emainigi@wc.com 
lheard@wc.com 

Attorneys for Defendant Cardinal Health, Inc. 

/s/ Margaret B. Ferron  
Margaret B. Ferron (431445) 
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